LETTER TO DOH – WHEN PROVIDER IS NOT CONTRACTED WITH AETNA 

Date

Ms. Charlene Willoughby

Director, Medical Quality Assurance

Consumer Services and Investigation Unit

Florida Department of Health

Bin # C-75

4052 Bald Cypress Way

Tallahassee, FL  32399-0375

Re:
Failure of insurance companies to protect HMO members necessitating balance billing of HMO members

Dear Florida Department of Health:

Aetna Health, Inc. (Aetna) has recently sent a letter notifying you that we have balanced billed an HMO member. Aetna states this in violation of Florida law.  

The Florida Statute referenced by Aetna (Title XXXVII, Chapter 641, section 3154-3156) is indeed designed to protect an HMO member from being balance billed.  It does not, however, prohibit balance billing of an HMO member, rather it provides circumstances in which balance billing should not occur.  Keep in mind, the legislature could not possibly have empowered an insurance company to be able to unilaterally set payment rates and require every provider to accept those rates without recourse.  The statute provides the following clarification.  In 641.3154 (4) it states that 

A provider or any representative of a provider, regardless of whether the provider is under contract with the health maintenance organization, may not collect or attempt to collect money from, maintain any action at law against, or report to a credit agency a subscriber of an organization for payment of services for which the organization is liable, if the provider in good faith knows or should know that the organization is liable… It is presumed that a provider does not know and should not know that an organization is liable unless: 

(a) The provider is informed by the organization that it accepts liability… 

Although Aetna states on their explanation of benefits that they are “accepting liability for the claim” they have, in fact, only accepted liability up to the amount of their payment.   They have not accepted liability for the balance of the claim.  Upon receipt of a partial payment from Aetna under their new “policy,” we have informed them that we do not have a contract, that we do not consider partial payments to be acceptance of liability of the claim and that they must remit the remaining balance within the applicable time frame for the appropriate billing method (electronic or paper) as indicated by 641.3155.  In each instance they have come back and stated that they do not intend to make any additional payment under their new “policy.”

Section 641.3155 (8) states:

A provider or any representative of a provider, regardless of whether the provider is under contract with the health maintenance organization, may not collect or attempt to collect money from, maintain any action at law against, or report to a credit agency a subscriber for payment of covered services for which the health maintenance organization contested or denied the provider's claim. This prohibition applies during the pendency of any claim for payment made by the provider to the health maintenance organization for payment of the services or internal dispute resolution process to determine whether the health maintenance organization is liable for the services. For a claim, this pendency applies from the date the claim or a portion of the claim is denied to the date of the completion of the health maintenance organization's internal dispute resolution process, not to exceed 60 days. 

The above statute says that the provider cannot balance bill the HMO member while the HMO processes the claim.  This limitation only is in place until “the date the claim or a portion of the claim is denied” but no longer than sixty (60) days.  Once the HMO has denied a portion of the claim, the member can be billed for the balance by a non-contracted provider.  We have informed Aetna that we do not have a contract and that we do not consider anything less than our full charge as satisfaction of a claim unless we have otherwise contracted to do so.  Upon receipt of the partial payment, we have demanded the additional payment within the time frame dictated by the prompt payment statute and they have refused to accept liability for that portion of the claim.   The law is clear that when the HMO has processed the claim but has not paid in full that balance billing the HMO member is not permitted during the pendency period but that this period cannot exceed 60 days.  Once 60 days has passed, the provider is free to balance bill the patient.  

Although Aetna would like to interpret the law differently, it is inconceivable that the Florida Legislature would, or even legally could, give the third party insurance company unilateral authority to dictate terms between a patient and provider that limits the rights of a non-contracted party and provides benefits to the insurance company.   

Furthermore, Florida courts have held that a physician does not have the right to directly sue an HMO pursuant to the provision of Florida Statute Chapter 641. 
  The primary intent of the HMO act is to protect patients/subscribers from the acts of HMOs. Additionally, it is the Department of Insurance that enforces the act rather than parties through litigation.
  Based on this rationale and the language of the statute, Florida courts have not recognized the right of a medical provider to sue an HMO pursuant to the terms and provisions of the statute itself. The Florida courts have determined that the only private party with the right to bring suit directly under Chapter 641 is the patient/subscriber and only for claims that there has been a failure to provide promised benefits.
  Upon being balanced billed by a non-contracted provider, the patient’s course of action is against the HMO.  

In accordance with the statute and Florida court decisions, as a non-contracted provider of medical services, we will balance bill HMO members when more than 60 days has passed and the HMO has denied a claim or any portion of a claim.  Upon closer examination of this issue, we are confident that your own analysis of the statute and court decisions will yield the same conclusion.  

Sincerely,
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